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DIGEST: 1. Employees whose i n t e r n a t i o n a l  t r a v e l  w a s  routed 
by a t r anspor t a t ion  o f f i c i a l  of t h e  agency on 
non-cer t i f ica ted  c a r r i e r s  i n  v i o l a t i o n  of t h e  
Fly America Act are l i a b l e  f o r  t he  expenses 
incu r red  by such t r a v e l ,  even though agency 
r egu la t ions  r equ i r e  t r anspor t a t ion  o f f i c e r s  t o  
make travel arrangements. Transpor ta t ion  ex- 
penses incurred i n  v i o l a t i o n  of t he  F ly  America 
Act may mot be  paid from appropriated funds and 
t r anspor t a t ion  o f f i c e r s  a c t i n g  i n  t h e i r  o f f i c i a l  
capac i ty  are not  sub jec t  t o  t h e  imposi t ion of 
l i a b i l i t y  f o r  e r r o r s  of judgment. 

2. In  the absence of a subs t an t i a t ed  dec la ra t ion  by 
an appropr ia te  agency o f f i c i a l  t h a t  c e r t i f i c a t e d  
carrier s e r v i c e  i s  unavai lab le ,  an agency's 
s tandard  procedure of scheduling t r a v e l  by non- 
c e r t i f i c a t e d  c a r r i e r s  only when c e r t i f i c a t e d  
carrier s e r v i c e  i s  unavai lab le ,  as  required by 
the  r egu la t ions ,  is  not  a s u f f i c i e n t  b a s i s  t o  
support a deterinination t h a t  the  F ly  America Act 
was  not  v i o l a t e d  i n  a p a r t i c u l a r  case.  

This a c t i o n  responds t o  t h e  request of M r .  J. D. Graham, 
Accounting and Finance Of f i ce r  f o r  t h e  Defense Proper ty  Disposal 
Serv ice ,  Defense Log i s t i c s  Agency, f o r  a dec is ion  concerning the  
l i a b i l i t y  of s e v e r a l  employees and m i l i t a r y  o f f i c e r s  under t h e  
Fly America Act f o r  t he  cos t  of por t ions  of i n t e r n a t i o n a l  t r a v e l  
they performed by non-cer t i f ica ted  c a r r i e r s .  
assigned Control Number 82-7 by t h e  P e r  D i e m ,  Trave l  and 
Transpor ta t ion  Allowance Committee. 

The request  w a s  

The employees a r e  not e n t i t l e d  t o  reimbursement s ince  it is  
the  t r a v e l e r ' s  r e s p o n s i b i l i t y  t o  comply with t h e  Fly America ACE, 
even though travel arrangements a r e  prepared by agency t ranspor ta -  
tion o f f i c e r s .  
carrier s e r v i c e  may be i ssued  only by appropr ia te  agency o f f i c i a l s  
i n  accordance with regula tory  provis ions.  

C e r t i f i c a t i o n  of  t h e  u n a v a i l a b i l i t y  of C e r t i f i c a t e d  

During an aud i t  of t h e  Defense Property Disposal Serv ice  by 
t h i s  Of f i ce  p o t e n t i a l  v i o l a t i o n s  of t h e  Fly America Act were Jis- 
covered. As a r e s u l t ,  a case was submitted here  f o r  a dec is ion  of 
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the Comptroller General  concerning t h e  use of appropr ia ted  funds 
f o r  t h e  t r a v e l .  I n  t h a t  case i t  was decided t h a t  t h e  employee 
w a s  l i a b l e  f o r  t h e  c o s t  of t h e  t ravel  on a fore ign- f lag  a i r l i n e .  
Matter of Young, B-192522, January  3 0 ,  1979. The dec i s ion  was 
af f i rmed a f t e r  r econs ide ra t ion ,  Matter of Young, B-192522, 
April 22, 1981. 

As a r e s u l t  of a review, t h e  d i s b u r s i n g  o f f i c e r  f o r  t h e  agency 
has  a t tempted c o l l e c t i o n  of t h e  c o s t s  of t ravel  from seven o t h e r  
i n d i v i d u a l s  of t h e  agency who t r a v e l e d  i n  s i m i l a r  c i rcumstances.  
Since va r ious  arguments have been r a i s e d  aga ins t  t h e  c o l l e c t i o n  
a c t i o n s ,  t he  d i s b u r s i n g  o f f i c e r  has  submit ted t h e  case f o r  d e c i s i o n  
t o  t h e  Comptroller General .  
General W i l l i a m  Coleman, USAF, r e t i r e d ;  Colonel Xobert A. Hamlin, 
USAF; M r .  Roger C.  Lance; M r .  Roger J. Simboli ;  X r .  Richard B. 
Urban; M r .  John B. Clemmons; and M r .  James V. Mobley. 

The i n d i v i d u a l s  involved are: 

The i n d i v i d u a l s  t r a v e l e d  i n  accordance wi th  t h e  i t i n e r a r i e s  
and Government Trave l  Requests prepared f o r  them by a t r anspor t a -  
tion o f f i c e r  of t h e  agency who routed  p o r t i o n s  of t h e i r  travel on 
fore ign- f lag  carriers. Although f l i g h t s  by c e r t i f i c a t e d  carriers 
apparent ly  were a v a i l a b l e  at a l l  times when t h e  sub jec t  t r a v e l  w a s  
performed, t h e  t r a n s p o r t a t i o n  o f f i c e r  provided no exp lana t ion  of 
t h e  n e c e s s i t y  t o  use  f o r e i g n  carriers o r  d e c l a r a t i o n  of t h e  un- 
a v a i l a b i l i t y  of f l i g h t s  by c e r t i f i c a t e d  c a r r i e r s .  InformatioI? 
which might e s t a b l i s h  t h e  n e c e s s i t y  of us ing  fo re ign  car r ie r  ser- 
vice is  no longer  a v a i l a b l e  s i n c e  t h e  t rave l  w a s  performed i n  1976 
and 1978, and t h e  t r a n s p o r t a t i o n  o f f i c e r  who scheduled t h e  t ravel  
is no longe r  employed by t h e  agency. 

A memorandum from t h e  Washington, Headquarters  S e r v i c e s ,  
Department of Defense, t o  t h e  Execirtive, P e r  D i e m ,  T rave l  and 
Transpor t a t ion  Allowance Committee, raises two i s s u e s  regard ing  
th i s  s i t u a t i o n .  On one hand, a ques t ion  arises as t o  whether 
these i n d i v i d u a l s  should be h e l d  pe r sona l ly  l i a b l e  f o r  t h e  expense 
of t h e i r  t ravel  by non-ce r t i f i ca t ed  carriers s i n c e  t h e  t rave l  w a s  
scheduled by t h e  t r a n s p o r t a t i o n  o f f i c e r ,  who under agency regula-  
tions is r e spons ib l e  f o r  de te rmining  and ob ta in ing  necessary  and 
proper  travel arrangements f o r  employees of t h e  agency. I n  t h i s  
r ega rd ,  t he  view is  expressed  t h a t  i n d i v i d u a l s  t r a v e l i n g  on o f f i -  
c i a l  bus iness  should n o t  be h e l d  l i a b l e  i n  such cases s i n c e  they: 

"* * * should have t h e  r i g h t  t o  assume t h a t  t h e  
t r a n s p o r t a t i o n  o f f i c e r  has  f u l f i l l e d  h i s / h e r  
r e s p o n s i b i l i t i e s  and has  a c t e d  i n  accordance 



B-206 7 2 3 

with t h e  r egu la t ions  when [ t h e  employee is] 
provided an i t i n e r a r y  and a GTR [Government Travel  
Request]. 
every ac t ion ,  even dec is ions  made by our  supe r io r s ,  
would have t o  be questioned u n t i l  proven t o  be i n  
accordance wi th  rules and r egu la t ions  ." 

To assume otherwise would mean t h a t  

Thus, ques t ions  are r a i s e d  concerning ho ld ing  t r a v e l e r s  personal ly  
l i a b l e  f o r  the  expense of t r a v e l  i n  v i o l a t i o n  of t h e  Fly America A c t ,  
even though they do not  make o r  spec i fy  those t r a v e l  arrangements. 

Addi t iona l ly ,  i t  is suggested t h a t  s i n c e  the  t r a n s p o r t a t i o n  
o f f i c e r  d i d  not  explain.why c e r t i f i c a t e d  c a r r i e r  s e r v i c e  w a s  not  
used, t h e  f a c t  that the  agency's po l i cy  i s  t o  schedule t r a v e l  by 
fore ign  c a r r i e r s  only when s e n r i c e  on c e r t i f i c a t e d  c a r r i e r s  i s  
unavai lab le ,  c r e a t e s  and supports  t h e  presumption of t h e  unavail-  
a b i l i t y  of such s e r v i c e  at t h e  t i m e  t h e  sub jec t  t r a v e l  w a s  pe r -  
formed. Thus, t he  problem of t h e  t r a v e l e r s '  l i a b i l i t y  could be 
resolved by t h e i r  submission of s ta tements  i nd ica t ing  t h a t  t he  needs 
of t h e i r  missions could only be m e t  by the  use of fo re ign  c a r r i e r s .  

Sect ion 5 of the  I n t e r n a t i o n a l  Air Transportat ion F a i r  
Competitive P r a c t i c e s  Act of 1974, 49 U.S.C. § 1517 (1976), b e t t e r  
known as the  Fly America A c t ,  p r o h i b i t s  t h e  expendi ture  of appro- 
p r i a t e d  funds f o r  Government-financed fo re ign  a i r  t r a v e l  by non- 
c e r t i f i c a t e d  (foreign-f lag)  c a r r i e r s  i f  s e r v i c e  by c e r t i f i c a t e d  
carriers is  ava i l ab le .  
required t o  d isa l low any expendi ture  from appropriated funds f o r  
i n t e r n a t i o n a l  t r a n s p o r t a t i o n  of personnel  o r  cargo on non- 
c e r t i f i c a t e d  air  c a r r i e r s  i n  the  absence of s a t i s f a c t o r y  proof 
that such t r a v e l  w a s  necessary.  

The Comptroller General i s  s t a t u t o r i l y  

The Fly America Act i s  a s t a t u t o r y  mandate t h a t  is  binding 
upon a l l  Government t r a v e l e r s .  
August 5, 1980, and Matter of Young, B-192522, January 30, 1979. 
Therefore ,  i n  s p i t e  of any regula tory  r e s p o n s i b i l i t i e s  imposed 
by t h e  agency upon t r a v e l  o f f i c e r s  t o  schedule employees' t r a v e l  
arrangements, t he  t r a v e l e r s  must  bear  personal l i a b i l i t y  f o r  t r a v e l  
performed i n  v i o l a t i o n  of t h e  s t a t u t e ,  f o r  appropriated f u n d s  may 
not  be expended f o r  t h e  cos t  of such t r a v e l .  
B-202691, December 23, 1981, and Matter of Jaspa l  and Goode, 
60 Comp. Gen. 718 (1981). 
upon t h e  t r anspor t a t ion  o f f i c e r s  s ince  t h e  scheduling of employees' 
t r a v e l  is  a matter wi th in  t h e  scope of t h e i r  o f f i c i a l  d u t i e s  f o r  
which personal  l i a b i l i t y  may not  be imposed s ince  t h e r e  i s  no 
a u t h o r i t y  which holds  such o f f i c e r s  accountable f o r  e r r o r s  of 

Matter  of Kotas, B-194779, 

?latter of Longo, 

Moreover, l i a b i l i t y  may not  be imposed 
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judgment. 
Accordingly,  t h e  t r a v e l e r s  must b e a r  t h e  cos t  o f  t h e  t ravel  i n  
ques t ion  un le s s  i t  is  s a t i s f a c t o r i l y  proven t h a t  t h e i r  t r a v e l  by 
non-ce r t i f i ca t ed  carriers w a s  necessary.  

See Matter of Longo, sup ra ,  and cases c i t e d  the re in .  

The sugges t ion  t h a t  t h e  travelers could be r e l i e v e d  of t h e i r  
pe r sona l  l i a b i l i t y  f o r  f o r e i g n  c a r r i e r  s e r v i c e  by f i l i n g  a s ta te-  
ment i n d i c a t i n g  t h a t  t h e  needs of t h e i r  miss ions  could only  be  m e t  
by t h e  use  of f o r e i g n  c a r r i e r s  does not  comport w i t h  t h e  s t a t u t o r y  
requirements .  
America A c t "  i s sued  by t h e  Comptroller General on March 12 ,  1976, 
E-138942, provide  t h a t  all expendi tures  f o r  commercial t r anspor t a -  
t i o n  on non-ce r t i f i ca t ed  a i r  c a r r i e r s  w i l l  b e  d isa l lowed un le s s  
t h e r e  i s  a t t ached  t o  t h e  voucher a c e r t i f i c a t e ' o r  memorandum 
adequate ly  exp la in ing  why s e r v i c e  by c e r t i f i c a t e d  a i r  carriers i s  
unava i l ab le ,  w e  have h e l d  t h a t :  

Although t h e  implementing gu ide l ines  f o r  t h e  "Fly 

t'* * * A c e r t i f i c a t e  by t h e  traveler s t a t i n g  
that  h i s  use  of f o r e i g n  carriers w a s  necessary  is 
n o t  i n  i t s e l f  s u f f i c i e n t  t o  a u t h o r i z e  reimbursement 
for t h e  c o s t  of h i s  f l i g h t . "  Matter of M i t c h e l l ,  
B-203010, August 4 ,  1981. 

The p r o v i s i o n s  of t h e  Guide l ines  have been inco rpora t ed  i n  
Volume 2 of t h e  J o i n t  T rave l  Regulat ions (2  JTR) , paragraph 2204, 
which sets f o r t h  s p e c i f i c  cond i t ions  and procedures  r equ i r ed  t o  
suppor t  a de termina t ion  of  t h e  u n a v a i l a b i l i t y  of c e r t i f i c a t e d  a i r  
carrier s e r v i c e .  

Paragraph 2204 r e q u i r e s  t h a t  t h e  de te rmina t ion  t h a t  c e r t i f i c a t e d  
f l i g h t s  are unava i l ab le  because of t h e  requirements  of t h e  Govern- 
ment 's  mission o r  needs be made by t h e  a u t h o r i t y  i s s u i n g  t h e  t r a v e l  
o rde r s .  In a d d i t i o n ,  a c e r t i f i c a t e  o r  memorandum adequate ly  ex- 
p l a i n i n g  why c e r t i f i c a t e d  carrier s e r v i c e  is unava i l ab le  must 
accompany t h e  t raveler ' s  voucher f o r  reimbursement. 
paragraphs 2204 and 2206 .  
proof of t h e  n e c e s s i t y  f o r  u s ing  fo re ign  a i r  service. 
M i t c h e l l ,  supra .  See a l s o  Matter of Young, B-192522, A p r i l  22, 
1981, and Matter of F io re ,  B-193620, January 10, 1979. Thus, t h e  
s t a t u t o r y  requirements  may not  be circumvented simply by an unsub- 
s t a n t i a t e d  claim of u n a v a i l a b i l i t y  of American carrier s e r v i c e .  
Contrary t o  t h e  p o s i t i o n  advanced by Washington, Headquarters  
Se rv ices ,  t h e  f a c t  t h a t  under  t h e  r e g u l a t i o n s  t h e  t r a n s p o r t a t i o n  
o f f i c e r  is t o  schedule  i n t e r n a t i o n a l  travel on f o r e i g n  carriers 
only  when s e r v i c e  on c e r t i f i c a t e d  c a r r i e r s  is  unava i l ab le  does n o t  
suppor t  a presumption t h a t  c e r t i f i c a t e d  carr ier  service w a s  n o t  

2 ' JTR,  
Such exp lana t ion  must provide  adequate  

Matter of 
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ava i l ab le .  Moreover, t he  agency d isburs ing  o f f i c e r  has  ind ica ted  
t h a t  while a v a i l a b i l i t y  of c e r t i f i c a t e d  c a r r i e r  service cannot be 
determined a t  t h i s  t i m e  due t o  the  p o s s i b i l i t y  f l i g h t s  were f u l l ,  
c e r t i f i c a t e d  c a r r i e r s  d id  opera te  r egu la r ly  over t h e  routes  involved 
i n  these  cases. 

We conclude, t he re fo re ,  t h a t  i n  the absence of a v e r i f i a b l e  
s ta tement  by the  t r anspor t a t ion  o r  o the r  appropr ia te  o f f i c e r  
c e r t i f y i n g  the  u n a v a i l a b i l i t y  of American c a r r i e r  s e r v i c e  f o r  t h e  
sub jec t  t r a v e l ,  the  v a l i d i t y  of these  claims i s  too doubt fu l  t o  
warrant au tho r i za t ion  of payment by t h i s  Off ice ,  and the  c o l l e c t i o n  
ac t ions  taken by t h e  d isburs ing  o f f i c e r  appear proper.  

A c t i n g  comptrol ler  General 
of the United States 
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